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harm likely to occur if expedited relief 
is not granted; 

(4) An assessment of the likelihood of 
success on the merits of the underlying 
claim, including statutory citations 
and relevant documentation supporting 
the merits of the claim; 

(5) Any other relevant documenta-
tion that supports the request; 

(6) Citations to applicable statutes, 
regulations, or other legal authority; 
and 

(7) A signed statement certifying 
that a copy of the request has been 
mailed or hand delivered to the liqui-
dating agent on or before the day that 
the request was filed with the Board. 

(d) Burden of proof. The burden of 
proving entitlement to expedited relief 
rests at all times with the requester. 

(e) Additional information. The Board 
may order the filing of additional in-
formation and or documentation in 
order to make its determination. Such 
filing shall be on a date certain, and 
failure to provide the additional docu-
mentation or information may con-
stitute the sole grounds for denial of 
the request. 

(f) Decision. Before the end of the 90- 
day period beginning on the date a re-
quest if filed, the Board shall render its 
decision and provide it to the re-
quester. The Board will determine 
whether to grant expedited review and 
allow or disallow the claim or whether 
such claim should be resolved pursuant 
to the claims process described in 
§ 709.6 of this part. 

(1) Expedited review denied. A decision 
by the Board that expedited review is 
not appropriate shall be final and the 
claim shall be decided pursuant to the 
claims adjudication process set forth in 
§ 709.6 of this part. 

(2) Expedited review granted. If expe-
dited review is granted, the Board shall 
decide the claim. If the claim is dis-
allowed, in whole or part, the decision 
shall contain a statement of each rea-
son for the disallowance and the proce-
dure for obtaining judicial review. 

(g) Period for filing or renewing suit. 
Any claimant who files a request for 
expedited relief shall be permitted to 
file a suit, or to continue a suit filed 
before the appointment of the liqui-
dating agent, seeking a determination 
of the claimant’s rights with respect to 

its security interest after the earlier 
of: 

(1) The end of the 90-day period be-
ginning on the date of the filing of a re-
quest for expedited relief; or 

(2) The date the Board denies all or 
part of the claim. 

(h) Statute of limitations. If an action 
described in paragraph (g) of this sec-
tion is not filed, or the motion to 
renew a previously filed suit is not 
made, before the end of the 30-day pe-
riod beginning on the date on which 
such action or motion may be filed in 
accordance with paragraph (g) of this 
section, the claim shall be deemed to 
be disallowed as of the end of such pe-
riod (other than any portion of such 
claim that was allowed by the Board). 
Such disallowance shall be final and 
the claimant shall have no further 
rights or remedies with respect to such 
claim. 

[56 FR 56925, Nov. 7, 1991, as amended at 59 
FR 36041, July 15, 1994] 

§ 709.10 Treatment by conservator or 
liquidating agent of financial assets 
transferred in connection with a 
securitization or participation. 

(a) Definitions. (1) Beneficial interest 
means debt or equity (or mixed) inter-
ests or obligations of any type issued 
by a special purpose entity that entitle 
their holders to receive payments that 
depend primarily on the cash flow from 
financial assets owned by the special 
purpose entity. 

(2) Financial asset means cash or a 
contract or instrument that conveys to 
one entity a contractual right to re-
ceive cash or another financial instru-
ment from another entity. 

(3) Legal isolation means that trans-
ferred financial assets have been put 
presumptively beyond the reach of the 
transferor, its creditors, a trustee in 
bankruptcy, or a receiver, either by a 
single transaction or a series of trans-
actions taken as a whole. 

(4) Participation means the transfer or 
assignment of an undivided interest in 
all or part of a loan or a lease from a 
seller, known as the ‘‘lead,’’ to a buyer, 
known as the ‘‘participant,’’ without 
recourse to the lead, under an agree-
ment between the lead and the partici-
pant. Without recourse means that the 
participation is not subject to any 
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agreement that requires the lead to re-
purchase the participant’s interest or 
to otherwise compensate the partici-
pant due to a default on the underlying 
obligation. 

(5) Securitization means the issuance 
by a special purpose entity of bene-
ficial interests: 

(i) The most senior class of which at 
time of issuance is rated in one of the 
four highest categories assigned to 
long-term debt or in an equivalent 
short-term category (within either of 
which there may be sub-categories or 
gradations indicating relative stand-
ing) by one or more nationally recog-
nized statistical rating organizations; 
or 

(ii) Which are sold in transactions by 
an issuer not involving any public of-
fering for purposes of section 4 of the 
Securities Act of 1933, as amended, or 
in transactions exempt from registra-
tion under such Act under 17 CFR 230.91 
through 230.905 (Regulation S) there-
under (or any successor regulation). 

(6) Special purpose entity means a 
trust, corporation, or other entity de-
monstrably distinct from the federally- 
insured credit union that is primarily 
engaged in acquiring and holding (or 
transferring to another special purpose 
entity) financial assets, and in activi-
ties related or incidental thereto, in 
connection with the issuance by such 
special purpose entity (or by another 
special purpose entity that acquires fi-
nancial assets directly or indirectly 
from such special purpose entity) of 
beneficial interests. 

(b) The Board, by exercise of its au-
thority to disaffirm or repudiate con-
tracts under 12 U.S.C. 1787(c), will not 
reclaim, recover, or recharacterize as 
property of the credit union or the liq-
uidation estate any financial assets 
transferred to another party by a feder-
ally-insured credit union in connection 
with a securitization or participation, 
provided that a transfer meets all con-
ditions for sale accounting treatment 
under generally accepted accounting 
principles, other than the ‘‘legal isola-
tion’’ condition addressed by this sec-
tion. 

(c) Paragraph (b) of this section will 
not apply unless the federally-insured 
credit union received adequate consid-
eration for the transfer of financial as-

sets at the time of the transfer, and the 
documentation effecting the transfer of 
financial assets reflects the intent of 
the parties to treat the transaction as 
a sale, and not as a secured borrowing, 
for accounting purposes. 

(d) Paragraph (b) of this section will 
not be construed as waiving, limiting, 
or otherwise affecting the power of the 
Board, as conservator or liquidating 
agent, to disaffirm or repudiate any 
agreement imposing continuing obliga-
tions or duties upon the federally-in-
sured credit union in conservatorship 
or the liquidation estate. 

(e) Paragraph (b) of this section will 
not be construed as waiving, limiting 
or otherwise affecting the rights or 
powers of the Board to take any action 
or to exercise any power not specifi-
cally limited by this section, including, 
but not limited to, any rights, powers 
or remedies of the Board regarding 
transfers taken in contemplation of the 
credit union’s insolvency or with the 
intent to hinder, delay, or defraud the 
credit union or the creditors of such 
credit union, or that is a fraudulent 
transfer under applicable law. 

(f) The Board will not seek to avoid 
an otherwise legally enforceable 
securitization agreement or participa-
tion agreement executed by a feder-
ally-insured credit union solely be-
cause such agreement does not meet 
the ‘‘contemporaneous’’ requirement of 
sections 207(b)(9) and 208(a)(3) of the 
Federal Credit Union Act. 

(g) This section may be repealed by 
the NCUA upon 30 days notice and op-
portunity for comment provided in the 
FEDERAL REGISTER, but any such repeal 
or amendment will not apply to any 
transfers of financial assets made in 
connection with a securitization or 
participation that was in effect before 
such repeal or modification. For pur-
poses of this paragraph, a 
securitization would be in effect on the 
earliest date that the most senior level 
of beneficial interests is issued, and a 
participation would be in effect on the 
date that the parties executed the par-
ticipation agreement. 

[65 FR 55442, Sept. 14, 2000] 
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